
• • • having witnessed the difficulties and 
danger's experienced by the first Convention, which 
assembled under every propitious circumstance, 

1 would tremble for the result of a Second” 

—James Madison 
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FOREV 


C itizens To Protect The Con¬ 
stitution ( Citizens") is a pri¬ 
vate, nonpartisan, nonprofit organiza¬ 
tion formed to protect the Constitution 
of the Inited States. In particular, the 
individuals and organizations which 
have come together to form Citizens 
have become increasingly concerned 
over the dangerous and uncharted 
course on which this Nation will em¬ 
bark if a Federal Convention is con¬ 
vened tor the ostensible purpose of 
drafting a balanced budget amendmt nt 
to the l 'nited States ( institution. While 
some members of Citizens may differ 
on the need for. or desirability of, a 
balanced budget amendment, all agree 
tlut a Constitutional Convention should 
be convened only under the most ex¬ 
treme circumstances. This most dras¬ 
tic of all measures should be taken 
only when there is a broad based na¬ 
tional consensus that our traditional 
method of resolving important consti¬ 
tutional disputes is not, and will not, 
work and we therefore require a Con 
vention as the only alternative method 
available for the resolution of these 
essential disputes. 


In order to more fully explore the 
manv important issues surrounding the 
question of whether we should con¬ 
vene the second Constitutional Con¬ 
vention in the history of this Nation, 
Citizens To Protect The Constitution 
is issuing the following report. Citizens 
wishes to express its gratitude to its 
Board of Advisors for their invaluable 
assistance and contribution to this effort 
In addition, we wish to thank a panel 
of legal scholars for their participation 
in the preparation of this report and 
permission to include, as an appendix, 
a sample of their thoughts on this matter 
Citizens To Protect The Constitution 
wishes to express its appreciation to 
our chief legal counsel, Kevin O. Faley 
Brian W. Fitzgerald, Counselor at Law 
and our executive director, Linda 
Rogers-Kingsbury, for their invaluable 
assistance in the research, writing and 
preparation of this Report. 

Board of Advisors 

Citizens to Protect 

The Constitution 




















INTRODUCTION 


4 


np 

hroughout the turbulent, and 

JL often violent, histories of the 
nations of the world the Constitution 
of the United States stands out as a 
uniquely successful charter of govern¬ 
ment. It has provided our country with 
the political stability necessary for suc¬ 
cessful governance while, at the same 
time, allowed sufficient flexibility- to 
enable our political institutions to meet 
the changing needs of a vigorous and 
growing society: 

In the minds of most Americans, 
however, the Constitution has become 
more than a charter of government 
whose primary’ function is to parcel 
out various duties and functions among 
the executive, legislative and judicial 
branches. Across almost two centu¬ 
ries the Constitution has evolved into 
the vehicle through which we protect 
our individual rights and liberties. There 
can be no doubt that the final goals of 
this evolution have not been attained, 
nor need we pretend that its progress 
has always proceeded apace. Moreover, 
this process has witnessed some tragic 
failures and omissions, not only' in the 
protection of the rights of individuals, 
but even in the protection of entire 
groups and classes of our citizens. For 
the most part, however, our Constitu¬ 
tion has been a remarkably successful 
charter. 


The Constitution stands squarell ly be¬ 
tween individual Americans and their 
government insuring that the go’wem- 
ment cannot imprison us without l trial, 
seize our property' without due OP 100 
ess of law' and just compensation. . deny 
us the right to vote, discriminate a^giiinst 
us based on race, creed or natJional 
origin, prevent us from speakingg our 
minds or writing our opinions of«n any 
matter anti to whomever we wish.., deny 
us the right to travel freely' or pro-event 
us from practicing whatever rellligion 
we desire, or gathering togetherr for 
any lawful purpose. It is a tribiu ite to 
the viability and effectiveness oof this 
document that many Americans* take 
for granted that these and many o (>thcr 
rights will be effectively protecto ed by 
the Constitution. Unfortunatchfy. we 
sometimes lose sight of the fact-t that 
on this planet such rights and pnrotcc- 
tions of the individual are not com¬ 
monplace but ate indeed extraorddi nary 
It is our Constitution w hich, morue Hum 
any other institution, makes us th»nc rare 
exception to this rule. 

Today that Constitution faces a a dan¬ 
ger which it has never faced before. 
Moreover, most Americans are not: aware 
that we are rapidly approaching a a ix »n 
stitutional crisis which could ver~> well 
place this document in jeopardy Most 
of us would be surprised, indexed, to 
learn that we are on the verge olol con¬ 
vening the Second Constitutional*! Con¬ 
vention in the history of the l Jnited 
States. 

Under .Article V there arc two i meth¬ 
ods of amending the Constitutional llie 
meth(xl by which all 26 of the cuurrcnt 
amendments were adopted was thorough 
the process by which Congress sub¬ 
mits an amendment to the statues for 
ratification. The second methocLl is for 
two-thirds of the states to petition n Con¬ 


gress to convene a Constitutional Con¬ 
vention. Because of the enormous grav¬ 
ity of such a step, this latter path has 
never been followed. Indeed, to em¬ 
bark on it now is to enter an area of 
unanswered and unanswerable ques¬ 
tions surrounding both known and as 
yet unperceived dangers to the very 
foundation of our government. The 
(Convention process contained in Arti¬ 
cle V has never been tried and its ori 
gins at the Philadelphia Convention of 
1787 shed little or no light on the 
power or authority the Founders in¬ 
tended tor such a gathering. Thus, nei 
ther history nor practice provides us 
with any clue as to what such a Con¬ 
vention could legally do or what, if 
any existing governmental body could 
exercise control over it. 

Despite the obvious gravity of con- 
veni ng such a Convention it may come 
as a shock to many Americans to learn 
that 32 of the requisite number of 34 
state legislatures have already forwarded 
petitions calling for a Constitutional 
Convention to Congress. While there 
may' he some question as to the actual 
validity of some of these petitions there 
can be no doubt that we are inexorably: 
yet fcriindh: setting a course into un¬ 
charted constitutional waters. 

Citizens To l*rotect Tiye Constitution 
consists of organizations and individu¬ 
als which have joined together to call 
atte ution to this coming storm and to 
alert the American people that our 
Constitution is in danger. For some 
time a small group who favor an amend¬ 
ment to the Constitution to require a 
balanced federal budget has been qui¬ 
et!)- engaged in steering petitions for 
a Constitutional Convention through 
stat ^ legislatures. The quiet and unob- 
t ru*—iivc method by which these peti¬ 
tions have been adopted has obscured 
the many dangers presented by such a 
Coe—ivention. Citizens To Protect The 
Constitution should emphasize that 
its c—nembers may differ on the need or 
workability' of a balanced budget amend¬ 


ment to the Constitution: it is not only 
the amendment itself which causes us 
to raise an alarm. Our concern stems 
from the serious legal and constitu¬ 
tional dangers as well as the enormous 
political and social problems which 
will inevitably confront us upon the 
convening of a Convention with un¬ 
knowable authority' and uncertain re¬ 
straints. 

Those who have worked to promote 
these petitions have relied on various 
assurances to allay- concerns as to the 
wisdom of convening a Constitutional 
Convention. We are told, for example, 
that despite the adoption of these peti¬ 
tions a Convention will never be held; 
that this is simply a method of pres¬ 
suring Congress to act on a balanced 
budget amendment to the Constitution. 
We are assured that even if a Conven¬ 
tion is convened there is no danger 
that it would consider any issues other 
than that of a balanced federal budget 
amendment. Moreover, we are assured 
that if by some chance the Convention 
does stray from its supposed author¬ 
ized agenda the Congress and the courts 
will step in to reign the runaway Con¬ 
vention back to its proper jurisdiction. 










It is the purpose of this report to 
explore the historical and legal strengths 
of these assurances. The report will 
briefly examine the history of the First 
Constitutional Convention held in Phil¬ 
adelphia in 1787. It is important to 
note that an attempt was made to strictly 
control that Convention s agenda by 
both the Continental Congress and 
the Articles of Confederation, which 
was at that time the prevailing charter 
of government. Those attempts to con¬ 
trol the Convention failed. Section II 
of the report will review the history 
of the adoption of Article V itself at 
the Philadelphia Convention to deter¬ 
mine if the attending discussions and 
debates can shed some light on the 
Founders' intent concerning the power 
and authority of subsequent Constitu¬ 
tional Conventions. Finally, the report 
will examine specific questions raised 
by these petitions, such as whether 
Congress must call a Convention 
when the requisite numbe r have been 
received, and to what extent a second 
Constitutional Convention can be con¬ 
trolled by the state legislatures or by 
the Congress itself. 


It is the hope of Citizens To Protect 
The Constitution that through this 
Report decisions made concerning the 
ad< >ption of petitions to convene a Con 
stitutional Convention will be informed 
decisions. There can be no doubt that, 
short of a declaration of war, the con¬ 
vening of a Constitutional Convention 
is the most solemn act this govern¬ 
ment can undertake. Decisions to pur 
sue this course should be made with 
hill cognizance of the many uncertain¬ 
ties and dangers which will inevitably 
arise. 



THE FIRST CONSTITUTE 
CONVENTION 


Q 

^^korne years after our new 7 Nation 
had won its independence from 
Great Britain, the form of government 
then existing under the Articles of Con¬ 
federation came under increasing criti¬ 
cism. It was evident to many that the 
Articles of Confederation w as proving 
to be inadequate to meet the require¬ 
ments of a growing nation. Sugges¬ 
tions were made that the confederation 
form of government was altogether too 
loose to serv e the proper aims of gov ¬ 
ernment. Perhaps the most pervasive 
concern was the demonstrated inca¬ 
pacity' of the Continental Congress to 
properly manage the commercial af¬ 
fairs of the thirteen states. 1 

For some time, two of the States, 
Maryland and Virginia, had been en¬ 
gaged in a strenuous quarrel over navi¬ 
gation rights on the Potomac River. In 
the early spring of 1785, their respec¬ 
tive legislatures sent commissioners 
to Alexandria, Virginia, for a discus¬ 
sion of the subject After eight days of 
meetings, some agreements w-ere 
reached on the complicated matters 
involved in the common use of the 
Potomac waters. 2 However the most 
important outcome of what has be¬ 
come know n as the “Mount Vernon 
Conference" w^as the decision that the 
delegates from Virginia and Maryland 
should meet annually “for keeping up 
harmony in the commercial relations 
between the two states:’3 
While ratifying the commissioners’ 
report from the Mount Vernon Confer¬ 
ence, the Maryland legislature voted 
to also invite to the annual meeting 
representatives from Delaware and 
Pennsylvania. Virgina thereupon pro¬ 
posed a conference of all the states “to 
consider how far a uniform system in 
their commercial regulations may be 


necessary 1 to their common interest 
and their permanent harmony” This 
call led to the Annapolis Convention 
in September, 1786. 4 

Although all thirteen states had been 
invited to the .Annapolis Convention, 
only five states attended - too tew to 
take any 7 decisive action. The principal 
accomplishment of this comention was 
that it recommended to the Continen¬ 
tal Congress that all thirteen states ap¬ 
point delegates to a convention to he 
held in Philadelphia “on the second of 
May 7 next, to take into consideration 
the trade and commerce of the l nited 
States." 5 Thus hv 1786 concern over 
the commercial relationships among 
the States under the Articles of Confed¬ 
eration had resulted in specific calls 
by several states for some modifica 
tion of that document its it pertained 
to matters of commerce and trade. 

The Annapolis Convention’s recom¬ 
mendation was laid before Congress 
on September 20. 1786, and referred 
to committee for further study Five 
months later the committee adopted a 
report, by a majority of one vote, which 
stated that the Congress should call a 
Convention in Philadelphia in May for 
the purpose of devising “such further 
provisions" as shall render the federal 
government “adequate to the exigen¬ 
cies of the Union." 

The committee’s report was debated 
in Congress on February 21,1787 One 
of the main contentions of the debate 
centered around the issue of limiting 
the authority of the upcoming Conven¬ 
tion. Indeed, concern in Congress that 
the Philadelphia Convention might be¬ 
come a runaway convention led to the 
adoption of specific limiting language 
in the Congressional resolution call¬ 
ing for the Convention. That resolu- 






lion stated that a convention of dele 
gates should meet in Philadelphia on 
May 14, 1787, 

"for the sole and express pur 
pose of reinsing the Articles of 
Confederation and reporting to 
Congress and tlx* several legis 
latures such alterations and 
provisions therein as shall when 
agreed to in Congress and con¬ 
firmed by the states render the 
Federal Constitution adequate 
to the exigencies of government 
and the preservation of the 
Union.” (emphasisadded) 6 

The intent of Congress in adopting 
the above resolution was quite clear 
and unambiguous: the authorization 
given to the Convention was strictly 
limited to revisions in the Articles of 
Confederation as needed and no more. 

Thus citizens of 18th Century Amer¬ 
ica w ho may have been concerned that 
the upcoming Convention in Philadel 
phia would become a runaway conven¬ 
tion could reassure themselves against 
such an occurrence by pointing to sev¬ 
eral specific legal protections against 
just such an event. First, the congres¬ 
sional resolution which authorized the 
calling of the Convention clearly lim¬ 
ited the agenda of that Convention. 
Moreover, that same resolution in¬ 
structed the Convention to submit its 
“revisions” not only to Congress but 
also directly to the state legislatures, 
thus insuring that the legislatures w ould 
not be bypassed by the Convention in 
the amending process. Finally of course, 
there were the protections afforded 
by the existing charter of the govern¬ 
ment itself, the Articles of Confedera¬ 
tion, w hich w ould prevent any amend¬ 
ment that w as not unanimously ac¬ 
cepted by the legislatures of all thirteen 
states. Article XIII of the Articles of 
Confederation specifically stated. 

“And the Articles of this Con¬ 
federation shall be inviably ob¬ 


served by even 7 state, and the 
Union shall be perpetual; nor 
shall any alteration at any time 
hereafter be made in any of 
them; unless such alteration be 
agreed to in a Congress of the 
United States , ami be afteru unis 
confirmed by the legislatures of 
every State” (emphasis added) 7 

Thus clearly bound by various legal 
limitations in its proper role, the Con¬ 
vention met in secret session through 
the Summer of 1787. On Monday Sep¬ 
tember 17, 1787, however, when the 
Philadelphia Convention finally ad 
journed, it became clear that none of 
these limitations had succeeded in bind¬ 
ing the Convention to the ostensible 
purpose for which it had been called. 
Congress resolution had clearly been 
violated. The Articles of Confedera¬ 
tion had not been “revised” but had in 
fact been totally replaced by a pro 
posed new 7 Constitution which signifi¬ 
cantly enlarged the powers of the Fed 
eral government at the expense of the 
States. Moreover, the Convention was 
not going to submit the new Constitu¬ 
tion for ratification to the State legisla¬ 
tures as the Congressional resolution 
and the Articles of Confederation re 
quirecL Rather, it had adopted its own 
resolution which transmitted the doc 
ument only to Congress w ith the rec¬ 
ommendation that: 

“... it should afterwards lx* sub 
ntitted to a Convention of dele¬ 
gates, chosen in each State by 
the people thereof, under the 
recommendation of its legisla¬ 
ture, for their assent and ratiti 
cation;” (emphasis added ) rt 

Finally the terms of Article XIII of 
the Articles of Confederation, which 
continued to be the legally binding 
and operativ e document ofthc govern¬ 
ment, had been totally ignored by the 
Convention's decision to treat the new 
Constitution as ratified when only nine 


states assented, rather than the unani 
mous thirteen required under exist 
ing law. 

As noted above, the proceedings of 
the Convention had been conducted 
in secret. Thus, when the Constitution 
was sent to Congress on September 20 
there was sharp comment that the Con¬ 
vention had so blatantly exceeded its 
authority: Even those who had been 
strongly in favor of a more effective 
national government had little reason 
to expect that such a comprehensive 
document would emerge from the 
Convention. Clearly once convened, 
the political currents at work within 
the (Convention si mplvbecame uncon¬ 
trollable Despite the existence of a 
series of legally binding protections 
against precisely this contingency: the 
Convention had run away breaking the 
bounds which sought to restrain it. 9 
Now Congress, which had specifically 
instructed the Convention not to do 
what it had sc) blatantly done, was caught 
in the political tides. In the face of a 
clear violation of the limitations con¬ 
tained in its Resolution calling the 
Convention. Congress simply acqui¬ 
esced and transmitted the Conventions 
proposed Constitution to the States 
on September 28, 1787. 

The first state to consider the Con 
stitution. Delaware, promptly adopted 
it unanimously: as did New Jersey and 
Georgia, but in most other states the 
fights for ratification were vigorous and 
closely won. In Massachusetts, the fi¬ 
nal vote for adoption was 187-168; in 
New Hampshire it was 57-46; in New 
York, YD-27; in Virginia, 89 79: and in 
Pennsylvania, 46-23- Within nine 
months the Constitution had been rati 
tied by all the states except Rhode 
Island and North Carolina, and on Sep 
tember 13, 1788, Congress, by resolu¬ 
tion, recognized it. 10 

The document that emerged From 
the Philadelphia Convention has been 
praised by scholars and historians tor 
its capacity 7 to provide measures of both 


stability and flexibility It is beyond 
question that it has. does and, hopefully, 
will continue to serve our Nation well. 

The American Constitution is a uniquely 
successful and enduring document in 
contemporary governments since it hits 
the distinction of being the oldest writ 
ten Constitution in continuous use as 
the governing charter of a nation. 

Citizens To Protect the Constitution 
believes that it is precisely because it 
has served us so well that our nation 
should seek to preserve and protect 
the Constitution rather than place it at 
risk. History has established that the 
Philadelphia Convention was a success, 
but it cannot be denied that it broke 
every legal restraint which sought to 
limit its power and agenda. .After the 
Convention, Madison himself acknowl¬ 
edged the violation of the Articles of 
Confederation by the Convention but 
attempted to justify 7 this breach in the 
Federalist Papers: 

“It has been heretofore noted 
among the defects of the Con¬ 
federation that in many of the 
states it had received no higher 
sanction than a mere legislative 
ratification. The principle of reci¬ 
procity 7 seems to require, that 
its obligation on the other states 
should be reduced to the same 
standard. A compact between 
independent sovereigns founded 
on ordinary' acts of legislative 
authority 7 can pretend to no 
higher validity' than a league or 
treaty 7 by the parties It is an es¬ 
tablished doctrine on the sub¬ 
ject of treaties that all the articles 
are mutually conditions of each 
other, that a breach of one arti 
de is a breach of the whole treaty' 
and that a breach committed by 
either of the parties absolves the 
others and authorizes them, if 
they r please, to pronounce vio¬ 
lated and void. Should it unhap- 
pily he necessary to appeal to 








the delicate trucefora justifica¬ 
tion for dispensing uith the con¬ 
sent of particular states to a 
dissolution of the federal pact , 
will not the complaining fiar- 
ties find it a difficult task to 
answer the multiplied and im¬ 
portant infractions with which 
the r may be confronted? The 
time has been when it uas in¬ 
cumbent on its all to veil the 
ideas which this paragraph ex¬ 
hibits flje scene is non .» changed, 
and with it the /ho t which the 
same motives dictate. (emphasis 
added). 11 

If there is a lesson from Philadelphia 
it is certainly that a Convention is a 


singularly volatile forum which, once 
called, has the very real potential of 
running away with its mandate. This 
lesson should serve to give pause in 
any consideration of petitions calling 
lor a Second (.constitutional Conven¬ 
tion. As Senator ChariesMcC. Mathias of 
Maryland has noted, 

"But if the remarkable and expe¬ 
rienced men of the Constitu¬ 
tional Convention felt free to go 
beyond their appointed bounds, 
how can we be sure that any 
other group will respect the lim¬ 
its assigned to them when they 
meet in the heady atmosphere 
of the first Constitutional Con¬ 
vention in two centuries?” 12 


RTICLE VAT THE CONVENTION 

O ne of the more striking as¬ 
pects of the Philadelphia 
Convention’s consideration of the pro¬ 
posed amending process to be incor¬ 
porated in the new Constitution was 
the relatively minor attention which 
was devoted to this issue. Although 
the Convention had been meeting since 
May serious discussion of the method 
through which the new Constitution 
could be amended in the future did 
not occur until Monday; September 
10 13 Prior to that time the Conven¬ 
tion had agreed, in principle, to a sug¬ 
gestion put forward by Virginia that 
the Congress should have no role in 
any future amending process incorpo¬ 
rated in the new Constitution. 

On that Monday; however. Mr. Gerry 
of Massachusetts moved to reconsider 
the proposed amending provisions as 
it had been previously reported by the 
Committee on Detail. What was even¬ 
tually to become Article V of the Con¬ 


stitution was at that time Article XIX 
which read, 

"On the application of legisla¬ 
tures of two-thirds of the states 
in the lInion, for an amendment 
of this Constitution, the legisla¬ 
ture of the United States shall 
call a Convention tor that pur 
pose.” 14 

Mr. Gerry expressed concern that, 
under this draft. Conventions woidd 
be called which would subvert state 
powers. Hamilton also expressed dis 
satisfaction with the current proposal 
but cited as his reasons, not the dan¬ 
ger to state powers, but the danger to 
federal powers. He noted that state 
legislatures would not apply for “altera¬ 
tions” in the Constitution except to 
increase their own power at the ex¬ 
pense of the federal government’s au¬ 
thority: 15 Hamilton believed, therefore, 
that the National Legislature should 


also lx* able to amend the Constitution. 

Madison agreed that the proposed 
amending Article needed more work 
and, pe rhaps prophetically; remarked, 

“on the vagueness of the terms ‘call a 
convention for that purpose as suffi¬ 
cient reason for reconsidering the .Arti¬ 
cle 11< >\v is a (:< invention to be formed? 

By what rule decide? What the forces 
ofitsacts?” 16 

At that point Sherman of Connecti¬ 
cut made a motion to add language to 
the* pre >|k )sed Article XIX which would 
give the National Legislature a role in 
the amending process. His motion 
would have placed the following words 
at the end of Article XIX, 

“()r the Legislature may propose 
amendments to the several states 
for their approbation, but no 
amendments shall be binding un¬ 
til consented to by the several 
states’’ 17 

Before Mr. Sherman s motion could 
lx* voted on, however. Wilson of Penn¬ 
sylvania pointed out that under this 
proposed language* the unanimous con¬ 
sent of all the States would lx* required 
before a new amendment could be 
ratified. Ibis was viewed as being overly 
restrictive of the amending process and 
the delegates agreed that only three- 
quarters of the States should be re¬ 
quired to ratify a new amendment. 

Madison then rose to put forward a 
comprehensive amending proposal 
which incorporated some of the ideas 
which had been under discussion, 

“The Legislature of the United 
States - whenever two-thirds of 
both Houses shall deem neces¬ 
sary or on the application of 
two-thirds of the legislatures of 
the several states shall propose 
amendments to the Constitution, 
which shall be valid tor all in¬ 
tents and purposes as part there¬ 
of. when the same shall be rati¬ 
fied by three-fourths at least of 
the legislatures of the several 


states, or by conventions in three- 
quarters thereof as one or the 
other itkxIc of ratification may 
be proposed by the Legislature 
of the United States.” 18 

The vote on Madison’s version was 
9-yes, 1-no. with one state delegation 
divided. It should be noted that under 
the Madison version there was no pro 
vision for a national Constitutional 
Convention. Amendments could only 
he* proposed by the National Legislature. 

In this short discussion, therefore, the 
delegates had rapidly moved from the 
idea in the original draft of Article XIX. 
which was that only a Constitutional 
Convention could propose amend¬ 
ments, to accepting Madison’s version 
which allowed only the Congress to 
do tlx* actual proposing. The issue thus 
having apparently been disposed of, 
the Convention went on to discuss 
navi gat i< >nal ex >ncerns. 

Ihe question of the amending proc- 
ess continued to nag certain dele¬ 
gates however, and on Saturday; Sep¬ 
tember IS, it was brought up again. 
Mr. Sherman of Connecticut com¬ 
plained that as presently constituted 
that procedure would allow three- 
quarters < )f tlx* states to ck > things against 
the interests of the remaining states 
such as “abolishing them altogether” 19 
This new* problem with the amending 
process was making its appearance at 
the eleventh hour since this session 
was the last real working day of the 
Convention. In fact, the delegates re¬ 
mained in session that Saturday until 
6:00 p.m. in order to finish the actual 
drafting of the ckxximent. 20 They would 
return on Monday only for final voting. 
It should be recalled that at this late 
hour the draft Constitution contained 
no provision tor calling a Constitutional 
Convention since the Madison propositi 
had eliminated that possibility; 

The issue of the amending process 
having been raised again George Ma¬ 
son of Virginia rose to condemn the 
present plan as “dangerous” since. 
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“As the proposing of amendments 
is in both the modes to depend 
in the first immediately and the 
second, ultimately on Congress 
no amendments of the proper 
kind would ever be obtained by 
the people if the government 
should become oppressive” 22 

Morris and Gerry then moved to 
reintroduce the option of a Constitu- 
tional Convention by requiring that 
one he called if two-thirds of the states 
should petition for one. Madison stated 
that he had no particular objection 
hut once again, as he had done only 
five days earlier when a convention 
was to he included in the amending 
process, he quickly expressed his mis 
givings about Conventions in general, 

lliat difficulties might arise as 
to the form, the quorum, etc, 
which in constitutional regula 
tions ought to lx* as much as 
possibly avoided” 22 

Despite Madisons outspoken con 
cents that at the last minute they were 
mcorporat i ng a ( x >nvcn ti< >n device into 
the Constitution which was ill-defined 
it was agreed to by the delegates. 

Sherman nose once again to re assert 
his complaint that the amending pmc- 
ess the delegates had just agreed to 
did not protect the states from acts of 
future Conventions which might, for 
example, act to control the internal 
police powers of the states. Because of 
the lack of this protection from the 
actions of future Conventions, Sher 
man moved to do away with Article V 
altogether Hie delegates voted 8 > 
with one delegation divided, against 
Shermans motion. Shortly thereafter, 
the delegates agreed, with no debate! 
to include a provision which would 
prevent future Constitutional amend 
merits that would result in depriving 
the states of equal sufferage in the 
Senate. The consideration of Article V 
was thereby concluded. 


llius the entire procedure for amend 
ing the new Constitution was estab¬ 
lished in relatively short debates during 
two days in the closing hours of tlx* 
Philadelphia Convention. Moreover, the 
discussion of the Constitutional Con 
vention aspect of Article V was only a 
small part of that debate. The only real 
elaboration on what an Article V Con 
vention would be like was Madisons 
warnings on both days of die unknowns 
surrounding such a forum. Perhaps it 
was the knowledge of how tar the 
Constitutional Convention he was at¬ 
tending had strayed from its lawful 
boundaries which caused Madison con 
ctm over the possible excesses of hi 
rure Conventions. Indeed, only a year 
lifter die Philadelphia Convention. Madi- 
son warned of the dangers which he 
believed would arise in the event of a 
Second Constitutional Convention. In 
a letter dated November 2. 1788, to 
Ceoige Lee Turberville. a member of 
the Virginia House of Delegates. Madi¬ 
son wrote. 

If a General Convention were 
to take place for the av<>wed and 
sole purpose of revising the ( .< in¬ 
stitution, it would naturally con¬ 
sider itself as having a greater 
latitude than the Congress ap 
pointed to administer and sup 
port as well as to amend the 
system; it would consequently 
give greater agitation to the pub 
lie mind; an election into it w< xild 
he courted by the most violent 
partisans (sic) on both sides; it 
wd. probably consist of the m< >st 
heterogeneous characters; would 
be the very focus of that flame 
which had already too much 
heated men of all parties; would 
no doubt contain individuals of 
insidious views, who under the 
mask of seeking alterations pi >p- 
ular in some parts hut inadmissi 
hie in other parts of the Union 
might have a dangerous oppor¬ 


tunity ot sapping the very foun¬ 
dations of the fabric. Under all 
these circumstances it seems 
scarcely to he presumable that 
the deliberations of the body 
could he conducted in harmony 
< >r terminate in the general good 
Having witnessed the difficul¬ 
ties and dangers experienced by 
the first Convention which as¬ 
sembled under every propitious 
circumstance, I should tremble 
•or the result of a Second. ”23 


P nu ' invention established, this no- 
tential fourth branch was bv far the 

well-defined. .Vs one commenta 

tor has noted; 


< .(insider the meager evidence 
shifted by these scholars, the his- 


, HederaUst Papers and the „> n ' 

temporary discussion of the new 
Constitution. These r . 
provide no plain answers*!^ the 
quest,on about scope and^l 

do uot offer gwKlclues^ ' 
On Monday; September n the(W 

gates convened for the | , s i , U 
formally adopt the document fh *° 
seemed to he a sense of wl £ 

' Major Jackson. Secretary, . 
cam i, to the Congn^T-in 

muctmuofsccrccvcikcn, 

Members to he provided with 
printed copies - adjoumed^p 
(he - gentlemen of amvcntk , n 
^.ogeihcrauhca™;;: 1 


>mc of 1 hose who are most active 
^ m mging State legislatures to 
enact petitions calling for a Constitu¬ 
tional Convention lo consider a bal 
ant ed budget amendment insist that 
lit y do not actually want a Convention, 

nut that they arc simply attempting to 
put pressure on Congress to propose 
MU 1 an amendment to the states for 
mt; .cation /Vs James Clark, a founder 
" ,ht ‘Mattonal Taxpayers' Union and 
one ol those insmimental in the Con¬ 
vention drive has noted. 


MUST CONGRESS CALL A CONVENTIONi 


“TTiis is just a way of getting 
attention-something akin to 
battling a mule with a board.” 26 

Apparently this view* is based on the 
prem,sc that the Congress is simply 
refusing t<> consider this issue but that 


the threat of a Constitutional r, 

turn will spur the CongnS 
that possibility- by passing a balan 1 
hudget amendment factore d 
petitions are actually received^ n \ , 
are received, then the f °L if 34 
properly act to nullity thei^ may 
-m bv proposing an anS f ,hat 
the states. amendment to 

At the outset it should K,* « 

Congress has not refused to < °' W , that 
balanced budget amendment bu^,? 

in fact already acted on this i U * h 
August 4. 1982. the Senate SUC °" 
passed a tax limitation, balanc'S^T^ 
« constitutional amendment ,ff 
required two-thitds vote, but the am f 
men, subsequently failed in the H ^ 
byavoteof236to 187.Thus hs^ m 
be understood that this is no, a s i tm 











tion where Congress has simply re¬ 
fused to consider a specific constitu¬ 
tional amendment and Article V is being 
used as a way of prodding it to do so. 
Rather, in this situation states continue 
to forward petitions for a Constitu¬ 
tional Convention on a balanced fed¬ 
eral budget, not because they actually 
want a Convention, but ostensibly to 
pressure Congress into acting on that 
proposal. At the same time, however. 
Congress has in fact held hearings on 
such an amendment, debated its mer¬ 
its openly on the fl(x>r of each House 
and, after due deliberation, has rejected 
the proposal. 

Citizens To P)otect the Constitu¬ 
tion would emphasize the view that 
for a state legislature to take the sol 
emn step of formally calling for a Con¬ 
stitutional Convention while believing 
one will never actually be convened, 
or at least fervently hoping so. is cer¬ 
tainly a particularly reckless form of 
constitutional roulette. The conven¬ 
ing of a Constitutional Convention is, 
short of a declaration of war. the single 
most important act our government 
can undertake. It is certainly a step 
which should not be taken lightly or 
used merely as a method of‘sending a 
message’ to another branch of govern¬ 
ment. A state legislature would hardly 
be demonstrating that it was approach¬ 
ing the decision for a Convention w ith 
the requisite seriousness if it based its 
call tor such a Convention on the hope 
that other states would not do so. As 
Representative Charles Bratkowski 
noted in the 1981 debate in the Mis¬ 
souri legislature concerning a petition 
for a Constitutional Convention, 

“This issue is of such profound 
importance to the survival of our 
Constitution that each state must 
give great thought and delibera 
tion to the consequences of their 
act and each member should con¬ 
sider his or her vote as if their 
state is the 34th and final state 


to call tor an unprecedented 
convention.” 

It should also be understood that 
the underlying premise of some peti 
tion advocates, that a Convention will 
somehow be avoided regardless of the 
number of petitions, is an assurance 
which should be met with consider¬ 
able skepticism. If there is one area of 
agreement among constitutional schol¬ 
ars concerning Article V it is that once 
34 valid petitions are received by the 
Congress, a Convention must be called. 
Alexander Hamilton emphasized this 
duty of Congress in 1788 when he 
wrote. 

‘ By the Fifth .Article of the Plan 
the Congress will be obliged on 
the application of the legislatures 
of two-thirds of die states (which 
at present amounts to nine) to 
call a convention for proposing 
amendments, which shall be valid 
to all intents and purposes as 
part of the Constitution, when 
ratified by the legislatures of 
three-fourths of the states, or 
by conventions in three-fourths 
thereof. The words of this arti 
cle are preemptory. The Con¬ 
gress shall call a convention. 
Nothing in this particular is left 
to the discretion of that b( kIv 
A nd of consequence all the decla¬ 
mation about their disinclina¬ 
tion to a change, vanishes in air ” 11 

There is virtually no ground in law 
or history' for the belief that Congress 
could somehow vitiate the petitions, 
once they had reached the requisite 
number, by then passing some form of 
a balanced budget amendment. Con¬ 
temporary constitutional scholars have 
maintained Hamilton's view of CCongress 
responsibility 7 under Article V. As Pro¬ 
fessor Gerald Gunther of Stanford Uni¬ 
versity law School notes, 

“Moreover one of the very few 
issues about the convention route 


on which scholars agree is that 
once 34 proper applications for 
a convention are submitted Con¬ 
gress is under a duty 7 to call a 
convention and does not have a 
legitimate discretion to ignore 
the applications ’ 28 

(Nearly; having C ongress simply pass 
an amendment in lieu of convening a 
Constitutional Convention would not 
satisfy Article V since the two acts are 
not constitutionally equivalent. A Con 
vent ion, tor example, might after due 
deliberation decide not to propose such 
an amendment to the states. Addition 
ally; it should he recalled from the his¬ 
tory of Article V that the Philadelphia 
Convent k> n specifically rejected a mode 
of amendment which would have al¬ 
lowed the adoption of an amendment 
simply upon the agreement of three- 
quarters of the states that one should 
exist. 

I nder Article V Congress duty ex¬ 
tends only to determining whether the 
states have submitted 34 valid peti¬ 
tions calling lor a convention. While 
there is clearly some flexibility here 
for Congress to decide what exactly 
constitutes a valid Article V petition, 
and w hile some existing petitions may 
be excluded because of various flaw s, 
tlx* existence of the requisite number 
of valid petitions will inevitably result 
in a Convention. Moreover, the mere 
existence of 34 petitions, even though 
some may he ultimately found invalid, 
creates a real danger that Congress 
will begin to lose control of the situa¬ 
tion With 34 pieces of paper at hand 
m >mc constitutional mechanism would 
become operative under Article V and 
place a burden on Congress to deter¬ 
mine if the requisite number of valid 
petitions have, in fact, been received. 
If Congress simply refuses to act in this 
situation, it should not be unexpected 
that the courts would be asked to is¬ 
sue an injunction to force Congress to 
discharge its Article V duties. 


Essentially therefore, it should be 
remembered that the act of forward¬ 
ing a petition to Congress by a state 
legislature has dear, definite, and be¬ 
cause of the high number of existing 
petitions, somewhat immediate con¬ 
stitutional implications Citizens To Pm- 
tect The Constitution believes that 
legislators should not undertake deci¬ 
sions in this regard under the delusion 
that there will be no consequences 
resulting from the adoption of these 
petitions and that they are little more 
than general resolutions of sentiment. 
Assurances that a vote tor such a peti¬ 
tion would never result in a Conven¬ 
tion are empty ones and a legislator’s 
vote based on these assurances would 
be the equivalent of signing an affida¬ 
vit with your fingers crossed: the signer 
may later complain that he or she did 
not mean it but the affidavit speaks for 
itself. 
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CAN STATES CONSTITUTIONAUY LIMIT 
THE AGENDA OF A CONVENTION TO 
LIMITATIONS PLACED IN THEIR 
PETITIONS? 
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I hose favoring a Constitutional 
Conv ent ion se ek to avoid con¬ 
cern over the specter of a runaway 
convention through statements that the 
states may surely and properly control 
the agenda of a Convention by limita¬ 
tions incorporated into the petitions 
they enact Ihe limitations to a certain 
subject matter, such us a balanced budg¬ 
et amendment, or lor that matter even 
to a specific text of a proposed amend¬ 
ment, which are incorporated in vari¬ 
ous petitions now pending in Congress, 
are viewed both by 7 Convention advo 
cates and some scholars on the subject, 
as constitutionally acceptable and en 
forceable restrictions on the agenda 
of an Article V Convention. Professor 
William Van Alstyne of Duke Univer 
sity Law School, tor example, supports 
the limited Convention theory-as does 
a report on this subject prepared by 
the American Bar Association in 1974 .» 
Professor Vim Alstyne has written that. 

“It follows similarly that when 
34 States do share a limited con¬ 
cern which they wished to have 
addressed in convention, and yet 
stand opposed to possible revi¬ 
sions to other portions of the 
Constitution with which they 
find no fault, they should equally 
be allowed to submit applica- 
tions reflecting that view - with 
the expectation that Congress 
will respect the uniformity of 
their request;'* 0 

On the other hand there are a num¬ 
ber ol constitutional scholars who are 
equally certain that such a limited Con¬ 
vention was not contemplated bv Arti 


cle V and that such limitations in state 
petitions could therefore have no con 
stitutional effect on a Convention. A> 
with other questions concerning an 
Article V Constitutional Convention 
the only certainty- appears to be the 
dangerous uncertainty which would 
surely confront us upon the conven 
ingof an actual Convention. Moreover, 
even Professor Van Alstyne acknowi 
edges that Article V is at best vague 
concerning the details of such a Con¬ 
vention. In testimony before the Sen 
ate Subcommittee on the Constitution 
he noted the obvious ambiguities in 
the situation. 

Ihat such questions as there 
would indeed subsequent! v have 
to be resolved incidental to the 
effective use of this portion of 
.Article V, moreover, was well 
understtxxJ. But their uncertainty; 
and the omission to provide tor 
them in Article V itself, were 
not deemed sufficient reason ei¬ 
ther to abandon the provisit >n in 
.Article V or to outfit the Article 
with further details”** 

Those who support the theory that 
a Convention s agenda cannot he- lim 
ited by the states note that the record 
of the consideration of Article V at the 
Philadelphia Convention lends ere 
dencc to the view that this forum was 
intended to he a national body capa 
hie of proposing amendments i nde 
pendent of state control. The states 
would continue to exercise the* re¬ 
sponsibility of ratifying amendments, 
but an Article V Convention could not 
be limited to the subject matter of the 


amendments it might propose. As Pro 
fessor Walter Dellinger of the Duke 
Law School notes, 


“If the states could confine the 
Convention to a general subject, 
hut not to a specific amendment, 
and the applying legislatures sug¬ 
gested difterent limitations then 
Congress would be forced to de¬ 
fine and enforce limits on a Con¬ 
vention. Such action would con¬ 
flict with a different aim of the 
drafters: the desire to create a 
mode of proposing amendments 
in w hich Congress played no sig¬ 
nificant role. In order to satisfy 
tlx: various objectives of the fram 
ers a Convention must be free 
to define for itself the subject 
matter it will address; the state 
legislatures may- call for such a 
( invention. but they'should not 
lx* permitted to control it." 32 


Professor Gunther’s study-of the Phil 
adelphia Convention’s records on Arti 
cle V leads him to a similar view: 


“To me, the most significant as¬ 
pect of the debates on the amend 
ment pnxess in Philadelphia in 
1787 was the deliberate intro 
duction of the Convention de 
vice into Article V That device 
makes the state initiated amend¬ 
ment route very different from 
the traditionally used alternative, 
whereby Congress proposes 
anxndments and the states ratify: 
Under the Convention route, 
states cannot propose specific 
amendments and may only initi¬ 
ate* a Convention; Congress must 
call a Convention w hen the req 
uisite number of valid state ap¬ 
plications are at hand; and. most 
important, it is the Convention 
that is the central body in formu¬ 
lating proposed amendments. 
Ibe Convention mechanism is a 
compromise between centralist 


and localist forces. It was de¬ 
signed to still the fears of those 
who thought that state legisla 
nines might have power to die 
tate the terms of proposed 
amendments on their own. with 
out the intervention of a national 
deliberative body at the proposal 
stage.’’ 3 * 

A review of the history 7 of the delib 
erations on Article V discussed by this 
Report in the previous section would 
seem to lend at least some credence to 
this view. It might be recalled that ef¬ 
forts by Madison to have Congress alone 
control the power to propose amend¬ 
ments, either on its own initiative or 
when two-thirds of the States agreed 
on a specific amendment, were de¬ 
feated in favor of two alternative pro 
posing bodies. Congress and a state 
called National Convention. It could 
be argued that it would seem inconsist¬ 
ent lor delegates w ho were about to 
conclude a very w ide-ranging conven¬ 
tion free of state controls to deliber 
ately place that mechanism into the 
Constitution and then assume, with¬ 
out so stating, that this mechanism 
could be controlled by the states. Dele 
gates to a Convention which, on its 
own authority; had developed a wide 
open agenda such as the Philadelphia 
Convention would certainly have speci¬ 
fied the limitations they intended to 
place on the Convention referred to 
Article V if they intended that the Arti¬ 
cle V forum should be a difterent type 
of forum than the one they were just 
concluding. 

Professor Charles Black of the Yale 
Law School notes that, in addition to 
the historical setting in which Article 

V was enacted, an analysis of the word¬ 
ing of that section of the Constitution 
leads him to the conclusion that a gen 
eral Convention is the only- type of 
forum authorized under Article V. Pro¬ 
fessor Black points out that the Article 

V wording authorizing a “Convention 










18 


for proposing amendments” clearly gives 
the states the power to call a general 
Convention “to propose amendments" 
to the Constitution. It does not, however 
so clearly authorize the states to call a 
Convention for a narrow, limited pur 
pose or agenda. Professor Black em¬ 
phasizes that there are enormous dif 
ferences between a general delibera¬ 
tive Convention and a single issue lim¬ 
ited Convention. He notes that simply 
because Article V specifically autho 
rizes a general Convention it should 
not be simply assumed that it also au¬ 
thorizes the states to convene a lim¬ 
ited Convention: 

“Establishment of this crucial 
point quite changes the focus of 
inquiry When we inquire now 
whether a state application for a 
limited convention asks for what 
Article V means, we are inquir 
ing whether in addition to its 
incontestably plain conferral on 
the legislatures of a very signifi 
cant power the power to force 
the call of a general constitu¬ 
tional convention. Article V is 
to be taken to give diem, as well, 
a different power not at all obvi¬ 
ously meant by Article V. In an 
inquiry concerning correct 
amendment procedures, where, 
more than anywhere else, very 
clear legitimacy is requisite. I 
should think that great clarity of 
justification should be looked 
for before one adds, to plain 
meaning, another meaning far 
from plain.’ 

Moreover, Professor Black is of the 
opinion that since a limited Conven¬ 
tion is not contemplated by Article V, 
state petitions calling for a Conven¬ 
tion are a nullity' and should therefor 
have no constitutional effect. He is 
particularly critical of those state peti¬ 
tions currently pending in Congress 
which actually contain the text of the 
amendment the state wishes a Con¬ 


vention to propose and thus seeks to 
limit the Convention’s power not 
simply to a gene ml subject matter hut 
to the actual text incorporated in its 
petitions: 

“Assembling a convention for 
such a ministerial or rigorously 
channeled function is a bit of 
foolishness one can by no stretch 
of fancy think the Constitution 
calls for It reminds me of Henry 
VIIFs Conges d’elire which gave 
cathedral chapters the right to 
elect a bishop - namely the bisli 
op designated by Henry VIII.’* 

Other scholars believe, however, that, 
while states may not constitutionally 
control a Convention once assembled, 
their petitions, w hile supposedly call¬ 
ing only for a limited Convention, do 
have constitutional effect and impost 
an obligation on Congress under Arti¬ 
cle V to include such petitions in de¬ 
termining the requisite two-thirds 
number For example. Professor Gun¬ 
ther has stated that the limitation word¬ 
ing in the petitions can serve only as 
recommendations to the Convention 
but will have no legally binding effect. 

Regardless of the ultimate resolu¬ 
tion of the issues concerning the con¬ 
stitutional effect of these petitions. 
Citizens To Protect The Constitution 
believes that a review of the manner in 
which a number of our State legisla¬ 
tures have enacted them will reveal 
that this most important issue has been 
approached in an appallingly cavalier 
manner. As noted above, a government’s 
calling for a Convention in order to 
review and perhaps modify the basic 
charter under which it has operated 
for 200 years can only be viewed as a 
most serious and solemn undertaking. 
Unfortunately some legislatures view 
these petitions for a Constitutional Con¬ 
vention with no more seriousness than 
the non-binding myriad of resolutions 
and memorials which are passed every 
year on a variety of subjects, ranging 


from the state song to the exploits of 
dte^ state university football team. In 
1976, for example, the Pennsylvania 
legislature enacted a petition request- 
,n 8 a Convention to consider a bal¬ 
anced budget amendment to the Con 
Mitution. Despite the gravity of such a 
step the petition passed with no hear¬ 
ings, and no recorded vote. Somew hat 
ironically this petition for a Constitu¬ 
tional Convention on a balanced fed¬ 
eral budget was enacted immediately 
liter a non-binding memorial asking 
the Congress to continue the federal 
government's financial aid to the 
states.* Indiana’s petition calling for a 
Federal C Constitutional Convention was 
st nt to Congress in 1976 and appeared 
m the Congressional Record as having 
lx * cn duty adopted by the State Legisla¬ 
ture. Two years later, however, it was 
discovered that the petition had in fact 
never been adopted by the Legislature 
*ind had been sent to Congress purely 
as a result of a clerical error. 

t Unfortunately, the Pennsylvania and 
Indiana experiences are by no means 
unique. Indeed out of the 32 state peti- 
t,ons currently pending, less than half 
<>f the legislatures have bothered to 
hold committee hearings on the ac¬ 
tual effects of the petitions and the 
v (msequences of their enactment. Many 
states enacted their petitions with no 
recorded votes. As one study has noted, 

“Research conducted by Com 
mon Cause last year 11978] on 
the first 21 petitions passed by 
the States showed that in only 
six of them were committee re¬ 
ports issued explaining the pro- 
poscxl action; hearings where the 
public was allowed to testify were 
held in only six legislatures; and 
in two states no committees con¬ 
sidered the petitions before they 
were passed by the two bodies 
of the legislature.’’^ 7 

As Professor Gunther has observed: 


“Most of the state legislatures 
that have adopted balanced bud¬ 
get constitutional convention res¬ 
olutions have acted as it they 
were merely making a symbolic 
gesture, without hilly realizing 
that they might be part of a trig 
gering mass of 34 that would 
get a convention underway" * 

The lack of attention to the poten 
tial constitutional consequences of 
these actions may not simply be an 
accident. Traditionally, it appears that 
those seeking Convention petitions do 
so in an unobtrusive way in order to 
maximize their probability of success 
by avoiding the difficult issues and ques¬ 
tions surrounding the petitions. Sim¬ 
ply put. some Convention proponents 
would rather ignore these issues by 
screening their activities fn m the close 
public scrutiny and debate which would 
naturally accompany such a significant 
proposal as one calling for the Second 
Constitutional Convention in the his¬ 
tory of this country. 

While this clandestine “backdoor'’ 
approach to convening an Article V 
Convention may be viewed as resound¬ 
ingly successful by its backers, since it 
has resulted in 32 petitions, it hardly 
seems consistent with the tradition of 
open, deliberate and public decision¬ 
making which has developed in this 
country: It would indeed be ironic if in 
a country such as ours, where public 
discussion of a wide variety of political 
and social issues is rampant, the deci¬ 
sion to convene a Convention with 
the potential power to change the Con¬ 
stitution could be made with practi 
cally no public debate and so little 
understanding of the enormous possi¬ 
ble consequences. As Professor Dellin 
ger has noted: 

rhe limited convention is a form 
of special interest politics run 
rampant. It allows aggressive sin¬ 
gle issue fringe groups to en¬ 
gage in low visibility lobbying 








through state legislatures for nar 
row proposals which then could 
be presented to a convention 
on a take-it or-leave-it basis. 1 
think the record of the Constitu¬ 
tional Convention indicates that 
a deliberative process is what 
was in mind and not one that 
was conducted by a plebiscite 
of state legislatures which lends 
itself to single interest politics 
which we have seen on the rise 
in this country.” 49 


Citizens To I*n>tect The Constitu 
turn would urge state legislatures to 
consider these petitions seriously and 
carefully prior to their adoption. More 
over in their deliberations state legisla 
tors should weigh the assurances that 
limiting language placed in a petition 
will surely prevent a runaway Conven¬ 
tion against the belief of those schol¬ 
ars noted above that such limitations 
would earn- no legally enforceable 
mechanism for controlling a Conven 
tion. 


CAN CONGRESS CONSTITUTIONALIY 

MIT THE AGENDA OF A CONVENTION? 


i 


I n addition to the assurances from 
some Convention advocates that 
the states may constitutionally limit 
the agenda of a Convention, these ad¬ 
vocates have also sought to calm con¬ 
cerns by stating that the Congress itself 
may act as an enforcer of these limita¬ 
tions. In fact, legislation which would 
attempt to establish this “oversight” 
function has repeatedly been intro¬ 
duced in Congress but has not been 
enacted. In the current session, Sena¬ 
tor Orrin Hatch has introduced S. 119, 
the Constitutional Comention Imple¬ 
mentations Act. Similar bills have been 
introduced in the I louse. In the Senate 
version of tlx* bill the oversight" mecha¬ 
nism is contained in Sections 6,10 and 
11 Essentially; tlx* bill calls for (Congress, 
when the requisite number of states 
have submitted valid petitions, to pass 
a concurrent resolution which would 
“set forth the general subject of the 
amendment or amendments for the 
consideration of which the Conven¬ 
tion is called.” Section 10 of the bill 
specifically states that: 


“No ctinvention called under this 
Act may propose any amendment 
(>r amendments of a general sub 
ject different from that stated in 
the concurrent resolution call 
ing a Convention” 

In addition. Section 11 seeks to 
grant a type of veto power to Congress 
in the event that the Convention vio¬ 
lates its charter and submits amend 
ments which were not contemplated 
in the original call for a Convention: 

“Within that period both Houses 
of the Congress may agree to a 
concurrent resolution suiting that 
the Congress does not direct the 
submission of such proposed 
amendments to the states be 
cause such proposed amendment 
relates to or includes a general 
subject which differs from or was 
not included as one of the gen 
eral subjects named or described 
in the concurrent resolution of 
the Congress by which the Con 
vent ion w as called.” 


Ill ere is some support for this view 
of congressional power over the Con¬ 
vention. The 1974 report of a commit¬ 
tee of the .American Bar Association, 
for example, expressed the opinion 
that (Congress has such authority- How¬ 
ever, it should be noted that this report’s 
conclusion in this regard w as in direct 
conflict to the finding by the ABA’s 
own Section on Individual Rights and 
Responsibilities to the contrary that 
C a ingress hits no such authority: Profes¬ 
sor Van Alstyue of the Duke Law School 
also believes Congress may' constitu¬ 
tionally control the final product of a 
(Convention called to consider a single 
Issue which then proposes amendments 
on other issues: 

“Insofar as, by some untoward 
event, that Convention - called 
for that purpose and under these 
auspices - were suddenly to run 
away with itself and instead pro¬ 
duce an anti-abortion amend¬ 
ment, for example, so far from 
the exercise that brought it into 
being, and from the common 
understanding of those who 
brought it into being, that it 
would be entirely proper to re¬ 
ject that amendment on abortion. 

It so obviously non-germane to 
the auspices of the Convention 
otherwise properly assembled, 
it would be entirely proper for 
(Congress to reject it.” 40 

Once again, however, this view is 
not universally accepted and there is 
strong historical and legal opinion to 
the effect that the congressional role 
in the Convention process was intended 
by the Founders to be minimal, and 
that legislation passed by Congress in 
an attempt to establish such control 
over the (Convention might therefore 
be* found unconstitutional. A report 
on Constitutional Convention proce¬ 
dures legislation prepared by the New 
York County Lawyers Association, for 
example, points out: 


“However the ( Constitutional pro¬ 
vision (Article V) does not ex¬ 
pressly require or even provide 
for implementing legislation. In 
deed, the fact that it is not con¬ 
tained in Article 1 concerning 
the pow ers of Congress, may in¬ 
dicate that legislative implemen- 
tation, apart from actually call¬ 
ing a constitutional convention 
in a proper case, is not contem¬ 
plated.” 41 

Professor Gunther of Stanford has 
also expressed doubts over such (Con¬ 
gressional power: 

“In my view the text, history and 
structure of .Article V make a 
congressional claim to play a sub¬ 
stantial role in setting the agenda 
of the Convention highly ques¬ 
tionable. If the state initiated 
method for amending the Cons¬ 
titution was designed for any¬ 
thing. it was designed to mini¬ 
mize the role of (Congress. (Con¬ 
gress was given only two respon¬ 
sibilities under that portion of 
Article V, and I believe that, prop 
erly construed, these are ex¬ 
tremely narrow responsibilities. 
First, Congress must call the con¬ 
vention when 34 valid applica¬ 
tions are at hand (and it is of 
course a necessary part of that 
task to consider the validity of 
the applications and to set up 
the machinery- lor convening the 
convention). Second, Congress 
has the responsibility lor choos¬ 
ing a meth<xl of ratification once 
the convention submits its pro¬ 
posals. I am convinced that is all 
that Congress can properly do.” 42 

It might be recalled from the previ¬ 
ous discussion of the Philadelphia 
Convention s deliberations that under 
Madison’s proposal for Article V there 
was no provision for a Convention. 
Congress wos the only body which 














could actually propose amendments 
to the Constitution. It could do so on 
its own or upon the application of 
two-thirds of the States, hut Congress 
clearly was to command the central 
and sole role in proposing amendments 
to the Constitution. This aspect of Arti¬ 
cle V, however, was one of the issues 
which attracted criticism at the Phila¬ 
delphia Convention anti in fact precipi¬ 
tated the change in it. The final version 
of Article V retained Congress’ ability 
to propose amendments hut at the same 
time drastically reduced its role in re¬ 
sponding to state initiatives for amend¬ 
ments by instituting a Constitutional 
Convention as a separate proposing 
body It should he recalled that this 
was done partly in response to George 
Mason’s objection that under the Madi¬ 
son proposal Congress was given too 
much power and that “no amendment 
of the proper kind would ever he ob¬ 
tained by the people if the govern¬ 
ment should become oppressive ” 43 
A powerful aigument might be made 
that, since the changes to Madison’s 
proposal w ere intended to lessen the 
role of Congress and in a sense to 
circumvent a recalcitrant Congress, it 
would be suspect at best for Congress 
now to assert that it retained the au¬ 
thority to act as a supreme committee 
of absentee presiding officers of the 
Convention which could, in effect, rule 
issues bey-ond the subject matter of its 
call out of order. It should be recalled 
that Madison himself, w-ho expressed 
serious doubts in Philadelphia concern¬ 
ing the wisdom of incorporating a Con¬ 
vention device in Article V, took a similar 
view' in his letter to Turberville, 


‘If a General Convention were 
to take place for the avowed and 
sole purpose of revising the Con¬ 
stitution it would naturally con¬ 
sider itself as having greater lati¬ 
tude than the Congress appoint¬ 
ed to administer and support as 
well as to amend the system.” 44 

As Professor Black has pointed out, 
(Conventions were viewed by the Found¬ 
ers as the body m< >st likely to be repre¬ 
sentative of the “people.” 45 If the 
Founders held the authority of a Con¬ 
vention in this high regard, it is diffi¬ 
cult to argue persuasively that an ap 
propriatcly convened Article V National 
Convention could be constitutionally 
controlled by the National Legislature. 

Once again an examination into the 
question of the Congressional power 
to control a Convention leads only to 
one firm conclusion: that scholarly and 
historical opinion on this issue is widely 
split and would surely lead to a divi¬ 
sive confrontation if a Convention were 
actually convened. 


IMPLICATIONS OF A CONSTITUTIONAI 
CONVENTION 


I t should be emphasized that the 
dangers inherent in a Constitu¬ 
tional Convention are not only that it 
poses significant legal and constitu- 
ti< >nal questions, but that it would also 
raise issues of enormous political and 
social consequence. There can be lit¬ 
tle doubt that a Constitutional Conven- 
t it >n called to consider a balanced budg 
et amendment, for example, would 
present our domestic financial mar¬ 
kets with a very unstable situation. 
Throughout the deliberations of the 
Convention, and during the ratifica¬ 
tion process if an amendment is actu¬ 
al} proposed, our entire economy; both 
public and private sectors, would find 
it extremely difficult to make long- 
range decisions because of the possi¬ 
bility' of a radically' reformed taxing 
and spending policy- on the part of the 
federal government.’ As Secretary of 
the Treasury Donald T. Regan noted: 

"Ehis thing could suddenly jump 
on us. It would certainty cause a 
lot of confusion - a constitutional 
convention in 1984, a presiden¬ 
tial election year.” 46 

In addition to the confusion in our 
domestic economic markets the en¬ 
tire world economy w ould be impacted 
by the mere existence of the Conven¬ 
tion. America’s leading role in the world 


'Allhough this report concerns itself primarily 
with tlx- efficacy of a Convention to amend the 
Constitution, rather than the efficacy of the bal¬ 
anced budget amendment itself, it might be noted 
that a significant portion of the American busi¬ 
ness community while supporting fiscal restraint 
on the part of the federal government, does not 
support a constitutional amendment as the best 
method of accomplishing this goal. A recent re¬ 
port by the Research and Policy Committee of 
the Committee for Economic Development, whose 
200 trustees are presidents or board chairmen of 


economy would, of course, mean that 
instability and confusion at home would 
reverberate around the globe. This 
would be particularly true in areas 
where American foreign aid and assist¬ 
ance is being used to help stabilize an 
otherwise unstable situation. In his let 
ter to Turberville. Madison commented 
on the disruptive effects an American 
Constitutional Convention would have 
in other parts of the w orld: 

“It is not unworthy' of consider¬ 
ation that the prosp>ect of a sec¬ 
ond Convention would be 
viewed by all Europe as a dark 
and threatening cloud ranging 
over the Constitution just estab 
lished and perhaps over the 
Union itself.” 47 

It should be noted that the position 
and influence of the United States in 
Madison’s world was far less than it is 
in the latter stages of the Twentieth 
Century; which in turn means that the 
foreign discord and disruption he pre¬ 
dicted in 1788 would be greatly com¬ 
pounded today; 

Added to the economic confusion 
at home, and to the discord in foreign 
countries, would be the domestic so¬ 
cial and political unrest naturally asso¬ 
ciated with such a significant event as 
the Second Constitutional Convention 

major American corporations as well as presi¬ 
dents of major universities, concluded: “We are 
opposed to a constitutional amendment to bal¬ 
ance the federal budget or place other specific 
limitations on budget outcomes. In our judgment, 
a constitutional amendment would be unwork¬ 
able and would be likely to do more harm than 
good” See “Strengthening The Federal Budget 
Process: A Requirement For FJFective Fiscal Con¬ 
trol." .4 Statement By The Research and Policy> 
Committee of The Committee For Economic 
Development, June 28, 1983. 














in the history of this nation. Otizens To 
Protect llye Constitution believes that 
it is not in the best interest of our 
society to intentionally embark on a 
course which will naturally produce 
such turmoil as a consequence. As Pro¬ 
fessor Lawrence Tribe of Harvard Law 
School has noted: 

“Particularly in a period of re¬ 
covery from a decade ruptured 
by war, political assassination, 
near impeachment and econo¬ 
mic upheaval, and particularly 
in a time when such recovery 
has already been interrupted by 
new r domestic and international 
crises, it is vital that the means 
we choose for amending the Con 
stitution be generally understood 
and, above all, widely accepted 
as legitimate. An Article V con¬ 
vention, however, would today 
provoke controversy and debate 
unparalleled in recent constitu¬ 
tional history For the device is 
shrouded in legal mysteries of 
the most fundamental sort, mys¬ 
teries yielding to no ready mecha¬ 
nism of resolution.” 48 

Professor Tribe believes that even if 
the myriad legal questions surround¬ 
ing the Convention are ultimately re¬ 
solved, at the very least they will in¬ 
volve domestic political confrontations 
of “nightmarish dimensions” between 
Congress and the Convention, between 
Congress and the Supreme Court, and 
between the Supreme Court and the 
States. 

In a very real sense, convening an 
Article V Convention instantly creates 
a fourth branch of the federal govern¬ 
ment Convention advocates who are 
quick to assure that this new entity 
would pose no problem in terms of 
the balance of power with the three 
permanent branches seem to be studi¬ 
ously' avoiding the 200-year constitu¬ 
tional history of this country: The shift¬ 
ing power among the three traditional 


branches throughout these two hun¬ 
dred years, even though their respec¬ 
tive powers are more clearly delineated 
in the Constitution and despite the 
tact that there has been significant prac¬ 
tice and tradition surrounding the de¬ 
velopment of their jurisdiction, has been 
a constant theme in our history. Indeed, 
the ultimate resolution of the ques¬ 
tions surrounding the checks and bal¬ 
ances among the three branches have 
not to tktte been answered, and in fact 
may never be resolved. Throughout 
our history one or another branch of 
government has sought to assert its 
authority over the other branches. The 
previous session of Congress provides 
a very- recent illustration. By May of 
1981 in the 97th Congress 23 bills had 
been introduced in the House and 4 in 
the Senate which sought to extend 
Congressional control over the juris 
diction of the Supreme Court.” 49 

In addition, through the late Sum 
mer and early Autumn of 1982 the 
entire Senate engaged in lengthy and 
heated debate concerning whether that 
body possessed the requisite constitu¬ 
tional power over the jurisdiction of 
the Federal Courts to prev ent the judi¬ 
cial branch of government from hear 
ing “voluntary” school prayer cases.” V) 
Surely to state that a suddenly acti¬ 
vated fourth branch of government, 
whose pow ers are undefined by either 
tradition or the Constitution, would 
not come into rapid conflict with the 
existing three branches is to whistle 
loudly past a rather laigc graveyard. 
The three branches which have be en 
in existence for almost two centuries 
continue to this day to disagree sharply 
about their respective powers. 

Advocates of a National Constitu¬ 
tional Comention have occasionally 
cited state constitutional conventions 
as precedent for the proposition that 
these forums can easily be limited in 
their scope and agenda. Those who 
have had some experience in this area, 
however, are less certain. The noted 


author James Michener once served as 
Secretary to the Pennsylvania State Con¬ 
stitutional Convention w hich met un¬ 
der specific legislative instructions that 
it could not consider the issues of state 
income tax, terms of the governor, or 
state aid to p;irochial schools. While 
noting that history is filled w-ith exam¬ 
ples of conventions assembled for one 
purpose which then lurch in unfore 
seen directions, Mr Michener ob¬ 
served: 


“My personal experience in this 
field is relevant. 1 have explained 
hem carefully the Pennsylvania 
legislature spelled out the lim¬ 
its within which the Pennsylva¬ 
nia Constitutional Comention 
must act, and since we stayed 
within those limits it would seem 
that this proved the efficacy of 
that system of policing a comen¬ 
tion. Quite the contrary: As Sec¬ 
retary 7 of the Convention, I be¬ 
came aware of the intense pres¬ 
sure on some members to break 
out of the limits, thus arbitrarily 
set. Again and again we ran up 
to the margins of our Commis¬ 
sion like little boys playing at 
the edge of a bonfire, and with a 
bad break we could have de¬ 
stroyed the entire procedure.” 51 

As noted previously there is only- 
one precisely relevant example of a 
Convention which clearh violated both 
the governing document of the time 
concerning the method of amendment 
as well as Congress’ specific subject 
matter limitation in its resolutions call 
ing for the Convention. As we have 
seen, despite the fact that the Philadci 
phia Convention clearly could not law¬ 
fully do what it ultimately did. neither 
the Articles of the Confederation nor 
Congress’ limitations could stop the 
political forces at work. The existing 
law of the land w as simply sw ept up in 
the dynamics of the situation and the 
carefully structured protections of the 










Congress and the Articles of Confeder¬ 
ation were unable to control the ac 
tions of a Convention which clearly 
exceeded its authority 

The experience at Philadelphia dem¬ 
onstrates that, unlike the present situa¬ 
tion with Article V where the legal 
questions are largely unanswered, even 
where the restraints are clear and 
acknow ledged, as they were in 1787, a 
Convention may easily stray from its 
original authority- Professor Gunther 
outlined a possible course of events in 
his testimony before the Seante Consti 
tution Subcommittee: 

“Suppose Congress were to spec¬ 
ify a subject in its call, were to 
enact an exhortation that a con¬ 
vention should address only that 
particular subject. The next step 
would be the selection of dele¬ 
gates to a convention. TTie con¬ 
vention delegates would proba¬ 
bly he chosen in popular elec¬ 
tions, where passions and dele¬ 


gates would be hostile to con 
gressional control. wiiere issues 
other than the specified ones 
would no doubt be raised, and 
where some successful candi 
dates would respond to these 
pressures. I believe that w hen 
the elected delegates gather at 
the convention they could legiti¬ 
mately speak as representatives 
of the people, chosen at the most 
recent nationwide election 
Those delegates could make the 
justifiable argument that they 
were charged with conside ring 
all these constitutional issues per 
ceived as of significance by r the 
people who elected them - 
essentially that the convention 
was entitled to set its own agerkla 
The convention accordi ngly 
might propose a number of 
amendments going beyond the 
subject mentioned in the call. 
Under the (Constitutional Con¬ 
vention Implementation) bills be¬ 
fore you, Congress could veto 
such ‘unauthorized’ proposals, 
could refuse to submit such con 
vent ion proposals to the states 
for ratificaiton. But I believe that 
that kind of congressional veto 
effort would encounter not only- 
substantial constitutional argil 
mentsbut also substantial politi 
cal restraints.” 52 
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M itizens To Protect The Con 
stitution believes that the 
convening of a Second National Con¬ 
stitutional Convention w-ould consti¬ 
tute a reckless use of a constitutional 
device which is little understood and 
has never been employed in our entire 
history: As w-e have noted in this Report, 
assurances that such a Convention will 
not consider issues other than that for 
which it has been convened should be 
weighed against the considerable legal, 
historical and practical evidence to the 
contrary Moreover; the mere existence 
of a Second Constitutional Conven¬ 
tion in the history' of this Nation will 
invariably- result in unnecessary 7 social, 
political and economic unrest both at 
home and abroad. 

We should note that it is not the 
position of Citizens To Protect The Con¬ 
stitution that the Convention device 
placed in .Article V by the Founders 
should never he employed under any 
circumstances. A Convention would 
certainly be appropriate under the ex¬ 
treme conditions which Mr. Mason 
cited when he suggested that such an 
option be placed in Article V: wiien 
the government has become oppressive. 
There are several devices found in the 
Constitution which are wisely placed 
there to handle the extraordinary 7 case 
and the unusual circumstances, but 
they are not designed to be employ ed 
in the ordinary course of business of 
the government. Presidents should not 
be impeached because a faction dis¬ 
agrees with their policies, nor should 
judges be removed from the bench 
because we dislike their decisions in a 
case*. These issues are properly fought 
out in elections and appeals rather than 
employing the more extreme reme¬ 
dies found in the Constitutioa Likewise, 
the ininitch more significant step of 


convening a National Constitutional 
Convention should only be resorted 
to under the most severe circum¬ 
stances. 

The Congress of the United States 
had considered and rejected a pro¬ 
posed balanced budget amendment to 
the Constitution. The traditional course 
for those who disagree with this posi¬ 
tion is to elect a Congress w hich w ould 
pass such an amendment. Nationwide 
federal elections are conducted every 
two years and the issue of a balanced 
budget amendment has been widely 
and actively debated for some time by 
virtually every candidate for Federal 
public office. This free and open elec¬ 
tion process continues, of course, to 
be available and it is in this forum that 
those who favor such an amendment 
should present their case to the voters. 
There is simply no need to resort to 
the most extreme step available in the 
entire Constitution: a Second Consti¬ 
tutional Convention. Citizens To Pro¬ 
tect Tlye Constitution would agree 
with the views of James Madison, one 
of the most influential delegates to the 
first Convention in Philadelphia, that 
we should “tremble for the results of a 
Second.” 53 
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The primary threat posed by an Article V Convention is that of a confron¬ 
tation between Congress and such a Convention. Upon Congress devolves the 
duty of calling a Convention on application of the legislatures of two-thirds 
of the states, and approving and transmitting to the states for ratification 
the text of any amendment or amendments agreed upon by the convention. The 
discretion with which Congress may discharge this duty is pregnant with danger 
even under the most salutary conditions. 

In the event of a dispute between Congress and the Convention over the 
congressional role in permitting the Convention to proceed, the Supreme Court 
would almost certainly be asked to serve as referee. Because the Court might 
feel obliged to protect the interests of the states in the amendment process, 
it cannot be assumed that the Court would automatically decline to become 
involved on the ground that the dispute raised a nonjusticiable political 
question, even if Congress sought to delegate resolution of such a dispute to 
itself. Depending upon the political strength of the parties to the dispute, 
a decision to abstain would amount to a judgment for one side or the other. 
Like an official judgment on the merits, such a practical resolution of the 
controversy would leave the Court an enemy either of Congress or of the 
Convention and the states that brought it into being. 

A decision upholding against challenge by one or more states an action 
taken by Congress under Article V would be poorly received by the states 
involved. Truly disastrous, however, would be any result of a confrontation 
between the Supreme Court and the states over the validity of an amendment 
proposed by their Convention. Yet the convention process could, quite imagin¬ 
ably, give rise to judicial challenges that would cast the states into just 
such a conflict with the Supreme Court — despite congressional attempts to 
exclude such disputes from the Courts purview. 

At a minimum, therefore, the federal judiciary, including the Supreme 
Court, will have to resolve the inevitable disputes over which branch and 
level of government may be entrusted to decide each of the many questions left 
open by Article V. 

The only possible way to circumvent the problematic prospect of such 
judicial resolution is to avoid use of the Convention device altogether until 
its reach has been authoritatively clarified in the only manner that could 
yield definitive answers without embroiling the federal judiciary in the 
quest: through an amendment to Article V itself. 
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Personal Statement, Professor Gerald Gunther 


My major concern is with constitutional processes. The 
convention method of amending the Constitution is a legitimate 
one under Article V: it is an appropriate method for proposing 
amendments when two-thirds of the state legislatures, with 
appropriate awareness of and deliberation about the uncertainties 
and risks of the convention route, choose to apply to Congress 
to call a convention. But the ongoing balanced budget 
convention campaign has not been a responsible invocation of 
that method. Instead, between 1976 and 1979, about half of the 
state legislatures adopted applications without any serious 
attention to the method they were using, in an atmosphere 
permeated with wholly unfounded assurances by those who 
lobbied for the convention route that a constitutional 
convention could easily and effectively be limited to 
consideration of a single issue, the budget issue. In my 
view, a convention cannot be effectively limited. But 
whether or not I am right, it is entirely clear that we have 
never tried the convention route, that scholars are divided 
about what, if any, limitations can be imposed on a convention, 
and that the assurances about the ease with which a single 
issue convention can be had are unsupportable assurances. 

I find it impossible to believe that it is deliberate, 
conscientious constitution-making to engage in a process that 
began in 1976 with a mix of inattention, ignorance and narrow, 
single-issue focus; that might well expand to a broader focus 
during the campaigns for electing convention delegates; and 
that would not blossom fully into a potentially broad 
constitutional revision process until the convention delegates 
are elected and meet. There is no denying the fact that, if 
the present balanced budget convention campaign succeeds in 
eliciting the necessary applications from 34 state 
legislatures, the convention call will be triggered by 
inadequately considered state applications, for the vast 
preponderance of the legislative applications rest on an 
entire absence of consideration of the risks of a convention 
route. In my view, that constitutes a palpable misuse of the 
Article V convention process. The convention route, as I have 
said, is legitimate when deliberately and knowingly invoked. 

The ongoing campaign, by contrast, has produced a situation 
where inattentive, ignorant, at times cynically manipulated 
state legislative action threatens to trigger a congressional 
convention call. I cannot support so irresponsible an 
invocation of constitutional processes. 


Gunther, 

Wham Nelson Cromwell Professor of Law 
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STATEMENT OF PROFESSOR CHRISTOPHER BROWN 


The most alarming aspect of the fact that 32 of the necessary 
34 states have called for a constitutional convention is the threat 
this development poses to a system that has worked so well for nearly 
200 years. We are on the brink of encountering the risks of radical 
surgery at a time when the patient is showing no unusual signs of 
difficulty. If this country were faced with an uncontrollable consti¬ 
tutional crisis, such risks might be necessary; but surely they have 
no place in the relatively placid state of present day constitutional 
affairs. Now is not the time for the intrusion of a fourth unknown 
power into our tripartite system of government. 

After 34 states have issued their call. Congress must call 
"a convention for proposing amendments." In my view the plurality of 
"amendments" opens the door to constitutional change far beyond merely 
requiring a balanced federal budget. The appropriate scope of a 
conventions agenda is but one of numerous uncertainties now looming 
on the horizon: Need petitions be uniform, limited or general? By 
whom and in what proportion are the delegates to be chosen? Who will 
finance the convention? What role could the judiciary play in resolving 
these problems? The resolution of these issues would inevitably embroil 
the government in prolonged discord. 

Assembling a convention and thereby encountering and attempting to 
resolve these questions would surely have a major effect upon the 
ongoing operations of our government. Unlike the threats posed by 
Richard Nixon's near impeachment, the convening of a convention could 
not necessarily be compromised to avoid disaster. It would surely 
create a major distraction to ordinary concerns, imposing a disabling 
effect on this country's domestic and foreign policies. Only the 
existence of an actual breakdown in our existing governing structure 
warrants such a risk-prone tinkering with our constitutional under¬ 
pinnings . Now is not the time to take such chances. 
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Statement of Professor Neil H. Cogan 


I agree almost entirely with the foregoing memorandum. 

My understanding of the Federal Convention is that it is a 
general convention; that neither the Congress nor the States may 
limit the amendments to be considered and proposed by the Conven¬ 
tion; that the Convention may be controlled in subject matter 
only by itself and by the people, the latter through the ratifi¬ 
cation process. My understanding is further that the States and 
Congress may suggest amendments and the people give instructions, 
but that such suggestions and instructions are not binding. 

Thus, I believe that should the Congress receive thirty-four 
applications that clearly and convincingly are read as appli¬ 
cations for a general convention (whether or not accompanied by 
suggested amendments), then Congress must call a Federal 
Convention. 

While it is plainly appropriate to examine the traditional 
historical sources — text, debates, papers and pamphlets, cor¬ 
respondence and diaries — it is plain too that these sources 
must be examined, and other sources chosen, within the context of 
our evolving theory of government. As I understand that theory, 
the Federal Convention is the people by delegates assembled, 
convened to consider and possibly propose changes in our funda¬ 
mental structures and relationships — indeed, in our theory of 
government- itself —, and controlled only by the people and 
certainly not by other bodies the tasks and views of which may 
disqualify them from fundamental change and which themselves may 
be the subjects and objects of fundamental change. 
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November 29, 1983 


I here offer brief comments of my own. The 
proponents are trying to blend the two methods of 
constitutional change made available by Article Five. 
They are saying that they do not trust a convention, so 
they propose to resort to such a body. That is incon¬ 
gruous. They may not have it both ways. 

It is to be noted that in the American tradition a 
constitutional convention is not a constituent assembly 
— a body competent both to draft and to adopt a 
constitution. In such an assembly is reposed sover¬ 
eignty. The state antecedents of the Federal Constitu¬ 
tion of 1787 all contemplated voter ratification. In 
this context it is not unreasonable to conclude that 
the members of the 1787 federal convention perceived 
such a convention to be competent to have the widest 
range of action in proposing amendments. Of course the 
very text confirms this by use of the plural "amend¬ 
ments." A convention might propose a single amendment 
but it would clearly have a wider range. 

If what proponents desire is a particular change, 
the state legislative initiation method is adapted to 
the purpose. If more general review and possible 
changes are contemplated the convention method is 
plainly indicated. 


Jefferson B. Fordham 
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“ .. having witnessed the difficulties and 
dangers experienced by the first Convention, which 
assembled under every propitious circumstance, 

/ would tremble for the result of a Second.” 

—James Madison 
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